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MEMORANDUM

Br oderick, J. February 2, 1999

The instant action arises out of Plaintiff's 42 U S. C 8§
1983 civil rights conpl aint agai nst several nenbers of the Darby
Bor ough Police Departnent ("the Departnent”) alleging excessive
use of force during his Decenber, 1994 arrest. By Oder dated
January 19, 1999 this Court permtted Plaintiff to anmend his
conpl ai nt to add Dar by Borough ("the Borough") as a defendant
under a claimof nunicipal liability for engaging in a policy,
practice or custom of acqui escence or deliberate indifference to
t he excessive use of force by its officers.

Currently before the Court are several discovery notions
relating to Plaintiff's attenpt to get records fromthe Del aware
County District Attorney's Ofice ("the District Attorney") and
the Departnent. First, Plaintiff filed a notion to conpel the
District Attorney to conply with a subpoena served by Plaintiff
seeking records of conplaints and investigatory files concerning
t he named Dar by Borough Police Oficers who are defendants in

this action ("the Oficer Defendants"). Before a response to



this notion was received, Plaintiff filed a notion to conpel the
Departnment to conply with a subpoena seeking records regarding
the Oficer Defendants as well as certain Departnent policies.
In response, the Oficer Defendants, through counsel who al so
represents the Borough and purports to represent the Departnent,
filed a notion for a protective order seeking to prevent the

di scl osure of these docunents. The O ficer Defendants also filed
a response to Plaintiff's notion to conpel directed at the
District Attorney. The District Attorney filed its own response
to Plaintiff's notion to conpel, purporting to object to the

di scl osure of these docunents on the grounds of executive
privilege. Finally, Plaintiff filed a consolidated reply
regardi ng these pending notions. For the reasons stated bel ow,
the Court will grant in part and deny in part each of these

nmoti ons.

Legal Standard

Def endants and the District Attorney, in both the responses
to Plaintiff's notions and the notion for a protective order,
object to the sought discovery on the grounds of rel evance and
privilege. Federal Rule of Cvil Procedure 26(b)(1) provides, in
rel evant part: "Parties may obtain discovery regarding any
matter, not privileged, which is relevant to the subject natter

involved in the pending action .... The information sought need



not be adm ssible at the trial if the information sought appears
reasonably calculated to lead to the discovery of adm ssible
evidence." Federal Rule of Evidence 401 defines rel evant

evi dence as "evidence having any tendency to nmake the existence
of any fact that is of consequence to the determ nation of the
action nore probable or |ess probable than it would be w thout
the evidence." Thus, the federal rules have established a

i beral system of discovery "nmeant to insure that no rel evant

fact remain[s] hidden." Crawford v. Domnic, 469 F. Supp. 260,

262 (E.D.Pa. 1979) (Pollak, J.).

In response to Plaintiff's notions, both the Chief of Police
of Darby Borough, Robert Snythe ("Chief Snythe"), and the
District Attorney of Delaware County, Patrick Meehan ("District
Attorney Meehan" or "M . Meehan"), have filed nearly identical
affidavits claimng "executive privilege" over sone of the sought
docunents. The "governnent" or "executive" privilege is designed
to "avoid the evils of 'governnment in a fishbow."'" Jupiter

Pai nting Contracting Co. v. United States, 87 F.R D. 593, 597

(E.D.Pa. 1980) (quoting aulf Gl Corp. v. Schlesinger, 465 F

Supp. 913 (E.D.Pa. 1979)). The Third G rcuit has nade clear,
however, that "[w] hen a request for relevant docunents or
information is made, a claimof privilege should be interposed

judiciously and not casually.” United States v. O Neill, 619

F.2d 222, 225 (3d Gr. 1980). For that reason, the Court



carefully scrutinizes the manner of assertion of the privilege.

See, e.g. ONeill, 619 F.2d at 225 (rejecting manner in which

privilege was asserted).

As an initial matter, the objection to production of
docunents on the ground of privilege should be made in witing.
Id. Also, "'[t]here nust be a formal claimof privilege, |odged
by the head of the departnent which has control over the matter,
after actual personal consideration by that officer.'" [d. at

226 (quoting United States v. Reynolds, 345 U S. 1, 7-8 (1953)).

Finally, the claimof privilege nust specify for what docunents
the privilege is being clained as well as "precise and certain”
reasons for non-disclosure of the docunments. O Neill, 619 F. 2d
at 226. In addition, Federal Rule of Civil Procedure 26(b)(5)
provides, in relevant part: "Wen a party w thholds information
ot herwi se di scoverabl e under these rules by claimng that it is
privileged ... the party shall nake the claimexpressly and shal
describe the nature of the docunents ... not produced ... in a
manner that, without revealing information itself privileged or
protected, will enable other parties to assess the applicability
of the privilege or protection.™

Thus, a broad assertion of harmis clearly not enough. In
fact, the Third Crcuit has held that an "indiscrimnate clai m of
privilege may in itself be sufficient reason to deny it."

O Neill, 619 F.2d at 227. Further, when the party agai nst whom



di scovery is sought seeks a protective order, that party nust
denonstrate that a particularized harmis likely to result from

di scl osur e. See Cipollone v. Liggett G oup, Inc., 785 F.2d 1108,

1121 (3d Cir. 1986).

The privilege itself is a qualified one. Redland Soccer

Club, Inc. v. Dept. of Arny of United States, 55 F.3d 827, 854

(3d Cir. 1995) cert. denied, 116 S.C. 772 (1996). Once a claim

of privilege has been properly asserted, the Court "itself nust
determ ne whet her the circunstances are appropriate for a claim

of privilege." ONeill, 619 F.2d at 226 (quoting United States

v. Reynolds, 345 U. S 1, 7-8 (1953)). 1In a "civil rights action

i nvol ving asserted official m sconduct a claimthat rel evant
evidence is privileged nust be so neritorious as to overcone the
fundanental inportance of a law neant to insure each citizen from
unconstitutional action.™ Crawford, 469 F. Supp. at 262

(internal citation omtted). Then, if a valid claimof privilege
is properly invoked, the "party who seeks the information nust
show the need for it" to allow the court to "'bal ance on one hand
the policies which give rise to the privilege and their
applicability to the facts at hand agai nst the need for the

evi dence sought to be obtained in the case at hand.'" O Neill

619 F.2d at 227 (quoting Riley v. Gty of Chester, 612 F.2d

708,716 (3d Cir. 1979)); see also Redland Soccer dub, 55 F.3d at

854. The "privilege is designed only to protect docunents whose



di scl osure would so seriously hanper the operation of governnment
that they should be kept secret notwithstanding their utility, or
even indispensability, in establishing a litigant's claim"
Crawford, 469 F. Supp. at 264.

Docunments which woul d deter citizens in making conplaints or
whi ch woul d hanper ongoing crimnal investigations are often
protected fromdi scovery, at least in an unredacted form because
of the threat disclosure of those docunents poses to the

i nvestigation and prosecuti on of wongdoing. See, e.qg. Crawford,

469 F. Supp. at 264; Frankenhauser v. Rizzo, 59 F.R D. 229, 244

(E.D. Pa. 1973) (Becker, J.) (listing ten factors to be weighed in
determ ni ng whet her Police Departnent docunments shoul d be

di scl osed). However, the nere bald assertion that discovery of
the information will breach the confidence of police and citizens
who have given information and deter future disclosures is not a
sufficient basis for wthhol ding discovery of rel evant evidence.

See, e.qg. Cawford, 469 F. Supp. at 264; Frankenhauser, 59 F.R D

at 244. By the sane token, discovery of supervisory eval uations
and other materials in police personnel files is often permtted,
despite a concern that supervisors be allowed to discipline and
eval uate their subordi nates candidly, because these docunents
may, in many cases, be the best avail abl e evidence of the

knowl edge and state of mind of the supervisory officials. See,

e.g. Crawford, 469 F. Supp. at 265.




Il. The District Attorney's records

Plaintiff's subpoena to the District Attorney's office seeks
the foll ow ng:
Any and all notes, nenoranda, correspondence, and ot her
docunents in your possession, custody, or control
relating, referring, or pertaining to crimnal
conpl ai nts brought agai nst Darby Borough Police
Departnent officers R chard Galli, R chard G bney,
Joseph Trigg, Jonathan Regan, and Edward Sil berstein,
irrespective of whether the crimnal conplaint was a
private crimnal conplaint, a crimnal conplaint
brought by the Delaware County District Attorney's
Oficer, or a crimnal conplaint brought by any other
State District Attorney's Oficer or the United States
Attorney's Ofice.

(Doc. 47 Ex. A). The District Attorney has produced sone

docunents but has attenpted to assert "executive privilege" over

conpl ai nts whi ch have been found | acking in prosecutorial merit.

The District Attorney and the O ficer Defendants have al so

objected to the disclosure of these materials on rel evance

gr ounds.

As an initial matter, the Court finds that the materials
sought are discoverable, absent an applicable privilege, under
Federal Rule of G vil Procedure 26(b)(1). The docunents sought
may be relevant to Plaintiff's clains of nmunicipal liability.
Prior conpl aints agai nst these officers may be used to show t hat
t he Borough had know edge of a pattern, if one existed, of use of
excessive force by these officers. Al though the Court offers no
opi ni on on whether or not the sought docunents woul d be

adm ssible at trial, the Court finds that they are rel evant and

7



reasonably calculated to lead to the di scovery of adm ssible
evi dence.

The Court will deny the Motion for a Protective Order by the
O ficer Defendants as to these docunents. The Oficer Defendants
do not have the right to raise the "executive privilege" as a
basis for a protective order because the privil ege bel ongs

exclusively to the governnent. See United States v. Reynol ds,

345 U.S. 1, 7-8 (1953); Caneron v. Gty of Philadelphia, Gv. A

No. 90-2928, 1990 W. 151770 at n. 9 (E.D.Pa. Cct. 4, 1990). The
O ficer Defendants have raised no other grounds for a protective
order as to these materials.

However, since the District Attorney itself has sought to
raise a privilege to prevent production of these docunents, the
Court nust determ ne whether or not the privilege is applicable
inthis case. The District Attorney has asserted executive
privilege, via affidavit and response to the plaintiff's notion,
over docunents described as "reports which upon investigation
have been closed out for |ack of prosecutorial nerit." (Doc. 54
at f 16). The asserted grounds for the privilege are that
"di scovery of the files being requested woul d hanper
investigation in [the District Attorney's] office in that it
woul d nake potential witnesses unwilling to cooperate, for fear
that their nanes and/or statenents would be released to the

public" and "rel easing these files may hinder ongoi ng



i nvestigations and open crim nal cases being handl ed by [the
District Attorney's] office." Meehan Aff. at § 4-5.

The privilege has been properly asserted by the District
Attorney in this case. However, the Court finds that the
assertion of the privilege is overbroad. Executive privilege is
"designed to protect only docunents whose di scl osure would so
seriously hanper operations of governnent that they should be
kept secret notwithstanding their utility in establishing the

litigant's claim" Siegfried v. Cty of Easton, 146 F.R D. 98,

101 (E. D.Pa. 1992). Non-disclosure of the sought docunents in
this case can only be justified by the need to protect the
identities of conplainants, protect the evaluative processes of
the District Attorney's Ofice, and avoid interference with on-
going crimnal investigations. |If the District Attorney is
concerned that releasing the nanes of people who nade conpl aints
agai nst the naned officers for excessive use of force wll chil
the giving of information to the District Attorney's office in
the future, the District Attorney may redact the sought records
to renove the nanmes and addresses of the conplai nants and ot her
informants. The Court will also Iimt the required disclosure to
t hose conplaints where the all egations against the naned officers
center on the use of excessive force. Any other m sconduct by
the officers would not be relevant in this action and need not be

di sclosed. In order to protect the deliberative processes of the



District Attorney's office and any ongoi ng i nvestigations, the
Court will allow the District Attorney to redact eval uative
summary fromthe conplaints before they are disclosed and to
wi t hhol d docunents which relate to on-going crimnal nmatters.
Therefore, Plaintiff's notion to conpel conpliance with the
subpoena by the Del aware County District Attorney's Ofice is
granted in part. The notion for a protective order filed by the
O ficer Defendants is denied as to these docunents. The District
Attorney shall produce all conplaints and/or reports investigated
and found to be lacking in prosecutorial nerit which relate to
al l egations of use of excessive force by any one or nore of the
five named O ficer Defendants. These records nmay be redacted to
renove the nane and address of any person who gave information
regardi ng the investigation or the conplaint and may al so be
redacted to renove any eval uative summary by the District
Attorney's office. The District Attorney need not produce any
conplaints or reports the release of which would in any way

interfere with a pending crimnal investigation.

I[I1. The Police Departnent Records

Plaintiff's subpoena to the Darby Borough Police Depart nent
seeks the foll ow ng eight categories of docunments which
correspond to the nunmbererd paragraphs in Exhibit A of

Plaintiff's subpoena: 1) docunents relating to the plaintiff

10



and his arrest, 2) personnel files for the Oficer Defendants

w th specified personal information redacted, 3) docunents
regardi ng disciplinary actions concerning the Oficer Defendants,
4) docunents concerning all egations of use of excessive force by
the Oficer Defendants, 5) docunents concerning crim nal

conpl aints against the Oficer Defendants, 6) docunents
concerning investigations of the Oficer Defendants, 7) docunents
concerni ng psychiatric evaluations of the Oficer Defendants, and
8) docunents regarding "conflict resolution, anger managenent,
arrest procedures and protocol, and/or arrest report
preparation.". (Doc. 50 Ex. A). In response to the subpoena,
the Oficer Defendants served objections asserting that the
Departnent is a party to this action and therefore cannot be
subpoenaed. (Doc. 50 Ex. B Y 2). This Court, by Order dated
Septenber 27, 1995, dism ssed the Departnent as a defendant in
this matter. Therefore, this objection is frivolous and need not
be addressed. Defendants' objections also |listed the foll ow ng
categories of docunents as being "privileged or otherw se
protected": officer personnel files (no. 2), crimnal conplaints
agai nst the officers (no. 5), investigations of the officers (no.
6), and psychiatric or psychol ogical records (no. 7). (Doc. 50
Ex. BY 1). Finally, the Oficer Defendants, in their notion for
a Protective Order, object to the discovery of all the categories

of docunments on rel evance grounds.

11



The Court finds that all eight categories of materials, as
[imted by this Court below, are discoverable, absent an
applicable privilege, under Federal Rule of Civil Procedure
26(b)(1). The docunents in category 1 relate to Plaintiff's
arrest and the incidents that formthe basis of this action.
They are clearly relevant to establishing Plaintiff's clains.
The ot her categories of docunents are directed at the police
careers of the Oficer Defendants or to the Borough's policies
and practices. To the extent that they relate to the use of
excessive force by the Oficer Defendants or to the training
practices of the Borough concerning the use of excessive force
they are relevant to Plaintiff's claimof nunicipal liability.

Al t hough the Court offers no opinion on whether or not the sought
docunents would be adm ssible at trial, the Court finds that they
are rel evant and reasonably calculated to |l ead to the discovery
of adm ssi bl e evidence.

Havi ng found that the requested docunents are generally
di scoverable, the Court will deny in part the Mdtion for a
Protective Order by the Oficer Defendants as to categories of
docunents 1,3,4, and 8. As to categories of docunents 2, 5, 6,
and 7, the Oficer Defendants also try to prevent disclosure on
prej udi ce grounds. The Court will deny the Oficer Defendants a
protective order as to category 2 docunents. The Court will

grant in part the Oficer Defendant's request for a protective

12



order as to categories 5, 6, and 7. Wile it is true that, under
Federal Rule of Evidence 403, evidence which is relevant may not
be adm ssible if the court determnes that it is substantially
nmore prejudicial than probative, that is an issue of

adm ssibility not one of discoverability under the Ii beral

Federal discovery rules. For that reason, the Court need not, at
this time, address any argunents regardi ng prejudi ce which may be
rai sed should any of the sought records be offered against the

O ficer Defendants at trial.

First, regarding the personnel files (category 2), the Court
notes that discovery of personnel records and disciplinary files,
absent the personal information that Plaintiff's subpoena directs
the Departnent to renpbve fromthe personnel records, is routinely
permtted in civil rights cases such as this one. See, e.

Johnson v. City of Philadel phia, No. GCv. A 94-1429, 1994 W

612785 (E.D. Pa. Nov. 7, 1994) (personnel files); Caneron v. Gty

of Phil adel phia, Gv. A No. 90-2928, 1990 W. 151770 (E.D. Pa.

Cct. 4, 1990) (disciplinary records); Scouler v. Craig, 116

F.RD. 494 (D.N. J. 1987) (personnel files); Crawford v. Dom nic,

469 F. Supp. 260 (E.D.Pa. 1979) (Pollak, J.) (disciplinary
records). The materials in the file my be relevant to show,
anong ot her things, Borough policies regarding hiring and
training of officers. The Oficer Defendants have offered no

ot her specific reason why this material is not discoverable.

13



Therefore, the Court will order discovery of these records, as
redacted pursuant to the Plaintiff's subpoena.

Simlarly, the Court finds that there is no undue prejudice
in conpelling the disclosure of crimnal conplaints or
i nvestigations of the officers (categories 5 and 6). These
materials are relevant to establishing Plaintiff's claimfor
municipal liability and their admssibility at trial against
t hese defendants is not being decided here. The Court wll,
however, |imt the disclosed materials to those which relate to
all egations of use of excessive force by the naned O ficer
Def endant s.

The Court next addresses Plaintiff's request for psychiatric
eval uations of the Oficer Defendants, if any, which are in the
control of the Departnent (category 7). The Suprene Court of the
United States has recogni zed that a psychot herapy privil ege

applies in federal civil rights action. Jaffee v. Rednond, 518

US 1 (1996). The Court has applied this privilege to

comuni cations wth psychiatrists, psychologists, and soci al
workers. 1d. at 15. However, this privilege is not absolute
because it does not cover all comrunications with those persons
and, just like other testinonial privileges, it can be waived.
Id. at 15 n.14. Jaffee does not provide that all records in the
hands of a third party cannot be disclosed by that party.

| nst ead, Jaffee holds that "confidential communi cati ons between a

14



i censed psychot herapi st and her patients in the course of
di agnosis or treatnment are protected from conpelled disclosure
." 1d. at 15. The focus in Jaffe is on protecting the
sanctity of the treatnent relationship. An evaluation that was
prepared for the purpose of enploynent with the expectation that
this evaluation would be delivered to the enployer is not
confidential comrunication between the therapi st and the patient
and is, therefore, not protected by the psychot herapist-patient

privilege. See, e.qg. Siegfried v. Gty of Easton, 146 F.R D. 98,

101 (E. D.Pa. 1992). Therefore, the Court will order disclosure
only of eval uations which were nade for enploynent, rather than
counseling or treatnent purposes. The Court will permt these
records, if they exist, to be disclosed in canera, if atinely
request i s nade.

The Departnent has not filed with this Court a response
either to Plaintiff's subpoena or Plaintiff's notion to conpel.
Attached to the Motion for a Protective Order filed by the
O ficer Defendants, however, is an affidavit by Chief Snythe
whi ch asserts executive privilege over "files concerning
conpl ai nts brought agai nst five Darby Borough police officers.”
Snythe Aff. at § 2, 3. Chief Snythe asserts the privilege on the
grounds that "discovery of the files being requested woul d hanper
investigation by nmy office in that it would nake potenti al

wi tnesses unwilling to cooperate, for fear that their names

15



and/or statenents would be released to the public" and "rel easing
these files may hinder the efforts of the Police Departnent to
fairly evaluate and discipline its officers.” Snythe Aff. at |
4-5. Fromthe text of Chief Snythe's affidavit, even read
broadly, it appears that he is only asserting privil ege over
docunents in categories 4, 5 and 6 of Plaintiff's subpoena.

The Court finds that the privilege as to those docunents has
not been properly asserted and that the attenpted assertion of
the privilege is overbroad. The assertion of privilege here was
made in witing by the appropriate agency head. However, Chi ef
Snythe's unsworn affidavit fails to in any way all ege that he has
exam ned the requested materials and found themto be privileged.
The Third G rcuit has stressed that personal, careful exam nation
of the records by the departnent head nust precede an invocation

of the privilege. See United States v. O Neill, 619 F.2d 222,

226 (3d Cir. 1980).

In addition, the assertion of privilege by Chief Snythe is a
sweepi ng one which refers only to "conplaints against the
officers.” Not only does Chief Snythe not specify what types of
conpl aints these are, he does not explain why the harm he all eges
is likely to occur fromrel ease of those "conplaints." The sane
reasons this Court found M. Meehan's sweeping attenpt at
i nvoking privilege too broad justify denying the assertion of

privilege here as well. Non-disclosure of the sought docunents

16



in this case can only be justified by the need to protect the
identities of conplainants, protect the evaluative processes of
the Police Departnent, and avoid interference wth on-going
police investigations. |If the Departnent is concerned that

rel easi ng the nanes of people who nade conpl ai nts agai nst the
named officers for excessive use of force will chill the giving
of information to the Departnent in the future, the Departnent
may redact the conplaints to renove the nanmes and addresses of
the conpl ainants and other informants. The Court will also limt
the required disclosure to those conplaints, both civil and
crimnal, and investigations where the allegations against the
nanmed officers center on the use of excessive force. Any other
m sconduct by the officers would not be relevant in this action.
In order to protect the deliberative processes of the Departnent
and any ongoi ng investigations, the Court will allow the
Departnent to redact evaluative summary fromthe docunents before
they are disclosed and to wi thhold docunents which relate to on-
going crimnal investigations.

Therefore, Plaintiff's notion to conpel conpliance with the
subpoena by the Police Departnent is granted in part. The notion
for a protective order filed by the Oficer Defendants is denied
in part. The Police Departnent shall produce all the sought
docunents in categories 1, 2, 3, and 8 of Plaintiff's subpoena,

redacted as specified in the subpoena. The Departnent shal

17



produce all docunents in categories 4,5, and 6 of Plaintiff's
subpoena which relate to allegations of the use of excessive
force by any one or nore of the five naned O ficer Defendants.
These records nmay be redacted to renpove the nane and address of
any person who gave information regarding the investigation or
the conplaint and may al so be redacted to renove any eval uative
summary by the Departnent. The Departnent need not produce any
conplaints or reports the release of which would in any way
interfere with a pending crimnal investigation.

The Departnent shall produce only those psychiatric or
psychol ogi cal eval uations of the nanmed O ficer Defendants which
are in the Departnent's control and which were created for
enpl oynent, rather than counseling or treatnent purposes. The
O ficer Defendants may, wthin 10 days, request in canera review
of these docunents. |If in canera reviewis tinely sought, the
Court will disclose to Plaintiff only those portions of the
evaluations, if any, which tend to show that one or nore of the
named O ficer Defendants had been eval uated as having a condition
whi ch m ght on occasi on nmake himprone to the use of violence.

An appropriate Order follows.

18



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

SHELTON REVELLE | ClVIL ACTI ON

| NO 95- 5885

DARBY BOROUGH POLI CE |
OFFI CER TRIGG, et al. |

ORDER

AND NOW this 2nd day of February, 1999; Plaintiff having
filed a notion to conpel conpliance with a subpoena by the
Del aware County District Attorney's Ofice ("the D strict
Attorney"); Plaintiff having also filed a notion to conpel

conpliance with a subpoena by the Darby Borough Police Departnent
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("the Departnent”); the Defendant Darby Borough Police Oficers
("the Oficer Defendants") having filed a notion for a protective
order seeking to block conpliance with both subpoenas; in

consi deration of those notions and the responses thereto; for the
reasons stated in this Court's Menorandum of February 2, 1999;

I T 1S ORDERED that Plaintiff's notion to conpel conpliance
wi th the subpoena by the District Attorney (Docunment No. 47) is
GRANTED | N PART and DENIED IN PART as hereinafter set forth;

| T 1S FURTHER ORDERED that the District Attorney shall
produce, within 10 days, all conplaints or reports investigated
and found to be lacking in prosecutorial nmerit which related to
al l egations of use of excessive force by any one or nore of the
five naned Oficer Defendants. These docunents may be redacted
to renove the nanmes and addresses of persons who provided
information and any evaluative summary by the District Attorney's
office. The District Attorney need not produce any conplaints or
reports the release of which would in any way interfere with a
pending crimnal investigation;

| T 1S FURTHER ORDERED that Plaintiff's notion to conpel
conpliance with the subpoena by the Departnent (Docunment No. 50)
IS GRANTED I N PART and DENI ED I N PART as hereinafter set forth;

| T 1S FURTHER ORDERED t hat the Departnent shall produce,
wi thin 10 days, all docunents in categories 1, 2, 3 and 8 of
Plaintiff's subpoena;

| T 1S FURTHER ORDERED t hat the Departnent shall produce,

wi thin 10 days, all docunents in categories 4, 5 and 6 of
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Plaintiff's subpoena which relate to allegations of the use of
excessive force by any one or nore of the five named O ficer
Def endants. These records may be redacted to renove the nanes
and addresses of persons who provided informati on and any
evaluative summary by the Departnent. The Departnent need not
produce any conplaints or reports the release of which would in
any way interfere wwth a pending crimnal investigation;

| T 1S FURTHER ORDERED t hat the Departnent shall produce,
within 10 days, in response to category 7 of Plaintiff's
subpoena, only those psychiatric or psychol ogi cal eval uati ons of
the named O ficer Defendants which are in the Departnent's
custody or control and which were perforned for enploynent,
rat her than counseling or treatnent purposes. Any officer
effected by this disclosure may, within 10 days of this Order and
before disclosure is nade, request in canera review of these
docunments. If in canera reviewis tinmely sought, the Court wl|
exam ne the docunents and disclose to Plaintiff only those
portions of the evaluations, if any, which tend to show that one
or nore of the nanmed O ficer Defendants had been eval uated as
having a condition which m ght on occasion make him prone to the
use of viol ence;

| T 1S FURTHER ORDERED t hat Defendants' Mtion for a
Protective Oder (Docunent No. 51) is GRANTED IN PART and DEN ED
I N PART as heretofore set forth.
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RAYMOND J. BRODERI CK, J.
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